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Executive Summary

The main purposes of doing the review of particular components of the Australian health system were to look
into its development experiences and various features as time went by. This review was aimed at reviewing
Australian health care technology assessment system, the system of health care complaints, community

involvement in health policy development and the development of health manpower.

High growth rates of health care technology assessment led to governments’ concern over high costs of
health care resulted from costly technology and to their increasing awareness of being responsible for
systematising health care technology assessment. They have attempted to establish the system in order to
insure cost-effective technologies, technologies with safety in use to both providers and recipients and

technologies with minimal impact on society.

Health care technology assessment is considered as part of doing the policy research through these following
stages : determining what health care technology should be assessed, evaluating various impacts resulted
from using a particular technology, reporting the results and giving policy recommendation to policy makers
and disseminating them to public. For the past years, the development of the assessment system has been
more on the use of multidisciplinary approach on which a variety of people from many backgrounds are
involved in the evaluation process. Nevertheless, the important component of the system is the availability of
an effective intermediary to link between the world of research and the world of policy making to promote

evidence-based health policy.

The Australian health care technology assessment system is mainly composed of two components, the
Australian Health Ministers’ Conference (AHMC) and the Medicare Services Advisory Committee (MSAC). The
AHMC with its advisory council are responsible for setting what technologies should be assessed by the
MSAC. In the mean time, any groups in particular the medical group can request the MSAC to evaluate the
technology they propose. If approved by the MSAC and later by the policy makers, the technology will be
insured by the Medicare, the National Health Insurance. The use of financing measure linked with the health
care technology assessment effectively controls the supply side, the providers, to provide care with their
consciousness of cost-effectiveness and ensures that the technology is more equitably distributed and

efficiently used.

One of the lessons learned from the evolution of the Australian health technology assessment system is that
the assessment organisation should prioritise its work. Otherwise it is unable to complete their tasks on time

and likely to blow up the use of budget eventually upsetting the policy makers. This happened to the National
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Health Technology Assessment Panel and the Australian Health Technology Assessment prior to be the MSAC

which later selectively assesses health care technologies under its financial and time feasibility.

The development of the health care complaint system in Australia is basically on the principles which are the
fault-based system with avoidable injuries and the no-fault based system with unavoidable injuries. There are
a number of degrees of complaints process in Australia. If the injuries caused by no one’s fault, the case
would be ended after both parties, the patient and the provider, reached an agreement. If the patient wonders
his or her injuries or lost benefits were caused by the wrongdoing of the provider, he or she may report to the
registration board to which the provider is registered. The board will set up the Medical Tribunal composed of
the judge, the representative from the same specialty of the provider and the consumer representative. The
tribunal will consider the case and if the provider did the wrong action to cause harm for the patient, the
penalty will impose on the provider. Nevertheless, compensation for the patient can not be sought out through

this process.

The compensation can be made to the patient if the patient lodge the complaint to the complaint body which
is located in each state. The body will act as the third party to help both parties reach agreement with extent of
compensation paid by the provider gone for the provider. If both cannot reach the agreement, prior to the
court process, the Medical Defence Organisation (MDO) to which the provider paid the premium for
haphazard malpractice insurance, will sanction by paying the compensation to the patient before the case
taken to the court. However, the MDO will do so if finding the case strongly against the provider. On the

contrary, the MDO may take a bet to proceed the case to the court.

The advantages of the Australian complaint process system are :

® the availability of patient and provider manual when the case of complaints arising or considered to be
coming up, especially guiding both parties on what to do if faced with such a circumstance,

® the existence of the complaint body in each state instead of using the registration board in prevention of
patients’ suspicion over its transparency,

® the availability of legal aid for the patients suffering from the loss of benefits or injuries,

® the collection of cases by the complaint body and the central complaint body at the Commonwealth level
potentially setting up standards of care and most cases accessible to the public in the form of either the
electronic publication or hard copy to use as references for future cases consideration,

® the availability of the MDO discouraging the providers to perform defensive practice, as a cause of
unnecessarily increasing health care costs; nevertheless, the MDO existence might psychologically

persuade the providers to be unaware of care quality to some extent.



Community involvement has been increasingly used for developing health policy and implementing health
policy in order to increase responsiveness to communities’ needs and to support decentralised management
of health system. The WHO also supported this approach by considering it as one of the important strategies
of health promotion and prevention. The Australian Commonwealth Government has put that strategy into
practice by setting up the Consumers’ Health Forum (CHF) as a channel for NGOs and communities to be part
of health policy development. An advantage of the CHF establishment rather using the Australian Consumers’
Association is that more health issues are identified. Nevertheless, one of the cons of the CHF existence is the
fact that it canbe sanctioned by the government because the government is a main agency supporting the

CHF’s budget.

VicHealth is the collaboration between the Victorian Government and NGOS and communities to promote
interactive communication between both parties, to strengthen the collaboration of health policy development
and implementation and to share resources among such groups. Resources sharing led to ownership
promotion among various groups and to increase a possibility of success of health policy implementation. Not
only do the VicHealth involve NGOs and communities but also have politicians from all parties be the
committee. With this feature, it is believed that the VicHealth is sustained in its development due to

participation derived from a variety of groups.

One of the interesting differences between the VicHealth and the CHF is the VicHealth is able to do both work
of developing and implementing health policy since a lower number of groups involved cause less conflicts
among groups than conflicts arising at the national level. Therefore, the CHF tends to process its work for
gathering various ideas from communities rather than allowing them to implement health policy. Additionally,

the VicHealth’s work is more effective since it is able to focus on less number of issues than that of the CHF.

The last context reviewed in this report is health manpower development in which the report specifically picks
up the development of general practitioners in Australia. To promote more integrated and efficient health care
system, the Commonwealth Government set up the review committee to determine Australian GP’s problems.
Originally, the necessity of determining GP problems was actually called out by the Australian Health
Ministers’ Conference. The review committee was composed of technicians from the supply side and
representatives from consumer groups and the central government and state governments. The Australian GP
development was started from the trial projects in several areas around the country so as to seek suitable

models and develop general practitioners’ skills and capacity to cope with changes.



A number of recommendations for Thailand based on the Australian review are as follows:

1.

10.

11.

12.

A measure of providing opportunities to various groups to be involved in health policy development
should be established. The National Health Council might be one of the alternatives.

The health consumer organisation should be set up and financially supported by the government to
gather and determine health issues around the nation. Either should the organisation be technically
supported by academics to do the research or is able to commission technical groups to do research for
them.

Health reform in Thailand should seriously prioritise health issues rather attempting to do the reform on all
issues so as to increase the possibility of success.

Doing the reform in Thailand should get financial collaboration from the NGOs and communities in stead
of solely utilising public resources in order to attain higher ownership for health reform from various
groups.

The government or the Ministry of Public Health should establish the National Health Fund for supporting
health promotion at the national level. If possible, the provincial health funds should also be set up to
strengthen health promotion at provincial level.

The main organisation responsible for health care technology assessment should either be an
independent or a public organisation whose assessment process is multidisciplinary based.

The assessment organisation should have connection with various forms of media in order to enhance
public understanding to current issues of health technology assessment. As a consequence, health
policy-making groups would be more shaped by the public to decide basically on evidence and inputs
proposed by the assessment organisation.

The health care technology assessment should be linked with the health insurance system to effectively
control the providers. With respect to this mechanism, clinical practice guidelines would be seriously put
into practice and more equitable distribution and efficient use of technologies would be achieved.

The assessment organisation should establish collaboration with international health technology
assessment agencies to enhance our research development.

In regard to the development of complaints process in Thailand, if the Thai health care system is moving
to have either regional or provincial health authorities which will be supposed to act as the health
purchaser for the communities, the complaint unit should be established in each authority.

Legal aid provided by the complaint unit will also be available for all when the patient determines to lodge
the complaint.

The central complaint unit should be set up and responsible for collecting cases throughout the nation,
analysing, summarising and reporting in the form of annual report. It should also make the manual of

patients and providers to let them know about the complaint process. The case data of the central



13.

14.

15.

16.

17.
18.

19.

Xi

complaint unit shall be used for developing clinical practice guidelines in consultation with the registration
boards.

Cases processed by the complaints unit should be basically carried out through making an attempt to
reach agreement by both parties and setting up the medical tribunal for consideration in case of failure to
reaching the agreement.

The Medical Defence Organisation (MDO) might be an alternative for the future development.
Nevertheless, whether we should develop that way depending upon information for instance number of
cases arising annually, values of social costs and degrees of defensive practice among medical group.
Risk management subject should be integrated into normal curriculums of health professionals or should
be set up as a short course for interested people.

Models of GP development in Thailand should be determined as quickly as possible for developing other
components to enhance GP development.

Medical curriculum should be more community-based program rather hospital-based program.

All existing GPs or those who want to be GPs should be trained for being actual GPs so as to improve
their quality of care.

Provincial or Area Health Authority which would be established in the future, should be directly

responsible for planning and developing GP development in its area.
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Executive Summary

The main purposes of doing the review of particular components of the Australian health system were to look
into its development experiences and various features as time went by. This review was aimed at reviewing
Australian health care technology assessment system, the system of health care complaints, community

involvement in health policy development and the development of health manpower.

High growth rates of health care technology assessment led to governments’ concern over high costs of
health care resulted from costly technology and to their increasing awareness of being responsible for
systematising health care technology assessment. They have attempted to establish the system in order to
insure cost-effective technologies, technologies with safety in use to both providers and recipients and

technologies with minimal impact on society.

Health care technology assessment is considered as part of doing the policy research through these following
stages : determining what health care technology should be assessed, evaluating various impacts resulted
from using a particular technology, reporting the results and giving policy recommendation to policy makers
and disseminating them to public. For the past years, the development of the assessment system has been
more on the use of multidisciplinary approach on which a variety of people from many backgrounds are
involved in the evaluation process. Nevertheless, the important component of the system is the availability of
an effective intermediary to link between the world of research and the world of policy making to promote

evidence-based health policy.

The Australian health care technology assessment system is mainly composed of two components, the
Australian Health Ministers’ Conference (AHMC) and the Medicare Services Advisory Committee (MSAC). The
AHMC with its advisory council are responsible for setting what technologies should be assessed by the
MSAC. In the mean time, any groups in particular the medical group can request the MSAC to evaluate the
technology they propose. If approved by the MSAC and later by the policy makers, the technology will be
insured by the Medicare, the National Health Insurance. The use of financing measure linked with the health
care technology assessment effectively controls the supply side, the providers, to provide care with their
consciousness of cost-effectiveness and ensures that the technology is more equitably distributed and

efficiently used.

One of the lessons learned from the evolution of the Australian health technology assessment system is that
the assessment organisation should prioritise its work. Otherwise it is unable to complete their tasks on time

and likely to blow up the use of budget eventually upsetting the policy makers. This happened to the National



viii
Health Technology Assessment Panel and the Australian Health Technology Assessment prior to be the MSAC

which later selectively assesses health care technologies under its financial and time feasibility.

The development of the health care complaint system in Australia is basically on the principles which are the
fault-based system with avoidable injuries and the no-fault based system with unavoidable injuries. There are
a number of degrees of complaints process in Australia. If the injuries caused by no one’s fault, the case
would be ended after both parties, the patient and the provider, reached an agreement. If the patient wonders
his or her injuries or lost benefits were caused by the wrongdoing of the provider, he or she may report to the
registration board to which the provider is registered. The board will set up the Medical Tribunal composed of
the judge, the representative from the same specialty of the provider and the consumer representative. The
tribunal will consider the case and if the provider did the wrong action to cause harm for the patient, the
penalty will impose on the provider. Nevertheless, compensation for the patient can not be sought out through

this process.

The compensation can be made to the patient if the patient lodge the complaint to the complaint body which
is located in each state. The body will act as the third party to help both parties reach agreement with extent of
compensation paid by the provider gone for the provider. If both cannot reach the agreement, prior to the
court process, the Medical Defence Organisation (MDO) to which the provider paid the premium for
haphazard malpractice insurance, will sanction by paying the compensation to the patient before the case
taken to the court. However, the MDO will do so if finding the case strongly against the provider. On the

contrary, the MDO may take a bet to proceed the case to the court.

The advantages of the Australian complaint process system are :

® the availability of patient and provider manual when the case of complaints arising or considered to be
coming up, especially guiding both parties on what to do if faced with such a circumstance,

® the existence of the complaint body in each state instead of using the registration board in prevention of
patients’ suspicion over its transparency,

® the availability of legal aid for the patients suffering from the loss of benefits or injuries,

® the collection of cases by the complaint body and the central complaint body at the Commonwealth level
potentially setting up standards of care and most cases accessible to the public in the form of either the
electronic publication or hard copy to use as references for future cases consideration,

® the availability of the MDO discouraging the providers to perform defensive practice, as a cause of
unnecessarily increasing health care costs; nevertheless, the MDO existence might psychologically

persuade the providers to be unaware of care quality to some extent.



Community involvement has been increasingly used for developing health policy and implementing health
policy in order to increase responsiveness to communities’ needs and to support decentralised management
of health system. The WHO also supported this approach by considering it as one of the important strategies
of health promotion and prevention. The Australian Commonwealth Government has put that strategy into
practice by setting up the Consumers’ Health Forum (CHF) as a channel for NGOs and communities to be part
of health policy development. An advantage of the CHF establishment rather using the Australian Consumers’
Association is that more health issues are identified. Nevertheless, one of the cons of the CHF existence is the
fact that it canbe sanctioned by the government because the government is a main agency supporting the

CHF’s budget.

VicHealth is the collaboration between the Victorian Government and NGOS and communities to promote
interactive communication between both parties, to strengthen the collaboration of health policy development
and implementation and to share resources among such groups. Resources sharing led to ownership
promotion among various groups and to increase a possibility of success of health policy implementation. Not
only do the VicHealth involve NGOs and communities but also have politicians from all parties be the
committee. With this feature, it is believed that the VicHealth is sustained in its development due to

participation derived from a variety of groups.

One of the interesting differences between the VicHealth and the CHF is the VicHealth is able to do both work
of developing and implementing health policy since a lower number of groups involved cause less conflicts
among groups than conflicts arising at the national level. Therefore, the CHF tends to process its work for
gathering various ideas from communities rather than allowing them to implement health policy. Additionally,

the VicHealth’s work is more effective since it is able to focus on less number of issues than that of the CHF.

The last context reviewed in this report is health manpower development in which the report specifically picks
up the development of general practitioners in Australia. To promote more integrated and efficient health care
system, the Commonwealth Government set up the review committee to determine Australian GP’s problems.
Originally, the necessity of determining GP problems was actually called out by the Australian Health
Ministers’ Conference. The review committee was composed of technicians from the supply side and
representatives from consumer groups and the central government and state governments. The Australian GP
development was started from the trial projects in several areas around the country so as to seek suitable

models and develop general practitioners’ skills and capacity to cope with changes.



A number of recommendations for Thailand based on the Australian review are as follows:

1.

10.

11.

12.

A measure of providing opportunities to various groups to be involved in health policy development
should be established. The National Health Council might be one of the alternatives.

The health consumer organisation should be set up and financially supported by the government to
gather and determine health issues around the nation. Either should the organisation be technically
supported by academics to do the research or is able to commission technical groups to do research for
them.

Health reform in Thailand should seriously prioritise health issues rather attempting to do the reform on all
issues so as to increase the possibility of success.

Doing the reform in Thailand should get financial collaboration from the NGOs and communities in stead
of solely utilising public resources in order to attain higher ownership for health reform from various
groups.

The government or the Ministry of Public Health should establish the National Health Fund for supporting
health promotion at the national level. If possible, the provincial health funds should also be set up to
strengthen health promotion at provincial level.

The main organisation responsible for health care technology assessment should either be an
independent or a public organisation whose assessment process is multidisciplinary based.

The assessment organisation should have connection with various forms of media in order to enhance
public understanding to current issues of health technology assessment. As a consequence, health
policy-making groups would be more shaped by the public to decide basically on evidence and inputs
proposed by the assessment organisation.

The health care technology assessment should be linked with the health insurance system to effectively
control the providers. With respect to this mechanism, clinical practice guidelines would be seriously put
into practice and more equitable distribution and efficient use of technologies would be achieved.

The assessment organisation should establish collaboration with international health technology
assessment agencies to enhance our research development.

In regard to the development of complaints process in Thailand, if the Thai health care system is moving
to have either regional or provincial health authorities which will be supposed to act as the health
purchaser for the communities, the complaint unit should be established in each authority.

Legal aid provided by the complaint unit will also be available for all when the patient determines to lodge
the complaint.

The central complaint unit should be set up and responsible for collecting cases throughout the nation,
analysing, summarising and reporting in the form of annual report. It should also make the manual of

patients and providers to let them know about the complaint process. The case data of the central



13.

14.

15.

16.

17.
18.

19.

Xi

complaint unit shall be used for developing clinical practice guidelines in consultation with the registration
boards.

Cases processed by the complaints unit should be basically carried out through making an attempt to
reach agreement by both parties and setting up the medical tribunal for consideration in case of failure to
reaching the agreement.

The Medical Defence Organisation (MDO) might be an alternative for the future development.
Nevertheless, whether we should develop that way depending upon information for instance number of
cases arising annually, values of social costs and degrees of defensive practice among medical group.
Risk management subject should be integrated into normal curriculums of health professionals or should
be set up as a short course for interested people.

Models of GP development in Thailand should be determined as quickly as possible for developing other
components to enhance GP development.

Medical curriculum should be more community-based program rather hospital-based program.

All existing GPs or those who want to be GPs should be trained for being actual GPs so as to improve
their quality of care.

Provincial or Area Health Authority which would be established in the future, should be directly

responsible for planning and developing GP development in its area.
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1983-90 MRI, MR spectroscopy NHTAP
1984 Medical Cycloton Facilities Federal Minister
1985 Lasers in medicine NHMRC
1985,1987 | Renal extracorporeal shock wave lithotrpsy DHSH
1986,1989 | Bone mineral assessment DHSH
1986 Digital subtraction angiography DHSH
Vestibular function testing DHSH
Surgical stapling Dep of Industry
Lasers in gynecology Professional body
Oxygen concentrators NHTAP
1987-90 Nonlaboratory pathology testing AHMAC
1987 Endoscopy Professional body
1988 Digital radiology NHTAP
CT scanning NHTAP
Portable fluoroscope DHSH
Screening mammography AHMAC

paawnde : nMelszfiumalulagigunin, meflasfestnmaademaaintdnisganim, nsfidauianeseadnatlszanay uaz nswmuiwme GP




Biliary extracorporeal schock wave lithotripsy NHTAP

Dynamometry for low back pain Accident Compensation Org
1989 Coronay angioplasty NHTAP

High energy radiotherapy equipment State Health Authoriy

Computerised perimetry DHSH
1990 Extracorporeal Membrane Oxygenation AHMAC

Cerebrovascular embolisation AHMAC

Position emission tomography DHSH

UWMASANA : Hailey, 1994
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Department of Health and Aged Care (a). Patient and Provider Information Guidelines in the Event of an
Adverse Patient Outcome. Information from the Internet : www.health.gov.au

Department of Health and Aged Care (b). Professional Indemnity Review. Information form the Internet :
www.health.gov.au

Department of Health Family Services (1997). TGA : Corporate Plan 1997 / 1998 to 1999 / 2000. Information
form the Internet : www.health.gov.au

Kelly, J. (1995). Legal Issues for Managers in the Health Care Industry. In M. Clinton and D. Scheiwe (Eds.).

Management in the Australian Health Care Industry. Harper Education Publishers : NSW.
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The assessment cycle involves a number of stages. The cycle outlined below describes the process
from application to funding, although MSAC’s role ends with the formulation of advice on the

evidence, to the Minister for Health and Aged Care.

The first stage is an assessment by the Department of Health and Aged Care of the eligibility of an
application for consideration by MSAC, in terms of the Government’'s current policy parameters for

funding medical services under Medicare. This is discussed further in the next section.

The second involves an initial appraisal against a range of parameters including if the proposed
procedure/test/service is new, regulatory requirements, public health significance of the condition to
be managed by the procedure /test/service, clinical relevance of the procedure/test/service, quality
of available evidence in relation to the safety and effectiveness of the procedure/test/service, and its

cost effectiveness.

The third is consideration by MSAC of the findings of the initial appraisal and may involve
commissioning of a systematic review of the literature and/or economic analysis, consultations with
the medical profession on clinical aspects, and other stakeholders; and formulation of advice.

The fourth involves a submission, combining policy advice from the Department and MSAC's
technical advice, to the Minister for Health and Aged Care, for consideration and decision on

funding.

The fifth relates to implementation following a decision by the Minister for Health and Aged Care to
fund a new medical technology or procedure. This could be supported via a number of mechanisms
including the MBS. The development of new MBS items is undertaken by the MBCC, PSTC or CCDI,

drawing on MSAC's findings.
Funding can also be supported through other arrangements, such as MSAC funds to assemble
primary and/or secondary data to establish the evidence base of new medical technologies and

procedures.

A flow chart showing the five stages is shown below.
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Stage 4: Policy Advice and Decision Making
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An application form has been developed by MSAC to assist applicants with assembling and

submitting the information required for an assessment.

Applicants are asked to use these application guidelines to complete all parts of the application form
before forwarding it, along with any supporting documents, to the MSAC Secretariat. Incomplete

applications may be returned to the applicant for completion.

The application form can be obtained by downloading from MSAC’s website, or in diskette and

paper formats from the MSAC Secretariat. Address details are provided at the end of this section.
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Who can apply

Applications can be made by the medical profession, medical industry and others with an interest in
seeking Medicare funding for a new medical technology or procedure. It is not a process for seeking
reimbursement of a service that has been provided and billed, and for which there is no current MBS

item.

Applicants are asked to ensure that the medical technology or procedure for which an application is
made, relates to professional services that are within the scope of services covered by the MBS.
Please refer to part (i) above for guidance on how to establish this. Alternatively, contact the
Department of Health and Aged Care or the relevant medical college or specialty society responsible

to which your proposed procedure/test/service would belong.

Applications that relate to ineligible services will not proceed to an assessment by MSAC.
For the purposes of the application and assessment guidelines, the descriptor used in the
application form viz clinical procedure/diagnostic test/medical service is replaced in the guidelines

by the generic term service.

Applicants should forward the completed application form directly to the MSAC Secretariat.
Applicants are asked to note that the Department of Health and Aged Care can only accept
responsibility for the confidentiality of material in the application when it is lodged directly with the

Department.

When to lodge an application

Presently, there is no specific cut off date for lodging applications.
MSAC is expected to meet at least four times a year. MSAC'’s Internet site lists the dates of the full
meetings of the committee for 1999. An Executive Committee and supporting committees for each

application have been formed to progress business out of session.
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How long it will take

The MSAC Secretariat processes applications as soon as they are received. The time taken for an
application to move through each stage will depend on a number of factors. These include the
completeness of the application form, the quality of available evidence and the complexity of the
service. As a general guide, the more complete the application and the more robust the evidence

available, the easier it will be to progress.

To assist applicants to track the progress of their applications, MSAC provides an up to date table of

applications and their status, that is, where they sit in the cycle, on its Internet site.

Criteria for determining the priority for evaluation of an
application

MSAC recognises that although many applications may propose new medical services that are within
the range covered by Medicare, it may not be possible to assess them all, and there may be a need
to apply criteria for prioritising the assessments.

The criteria are:

® burden of the disease/condition to be treated;

® incidence and prevalence of the disease/condition to be treated;

L4 availability of a satisfactory alternative treatment or technology;

L4 likely utilisation;

L4 likelihood that the technology offers a significant advance in the management of the
condition;

L4 cost of the technology and its components;

L4 likely benefit to arise from a health technology assessment (ie the benefit that can be

expected from reduction in uncertainty about the effects of a technology); and

L4 other factors determined by the Committee, in particular, access and equity.
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Purpose of the Guidelines:

These two sets of information guidelines were prepared as part of the work of the Commonwealth
Government's Review of Professional Indemnity Arrangements for Health Care Professionals (the PIR) by the
Victorian Health Services Commissioner and the Health Issues Centre Victoria to address recommendations

made in the Interim Report of the PIR.

Recommendation 35 of the Interim Report of the PIR recommended:

"... that information guidelines be prepared for patients to ensure that they know how to find out information if
an adverse patient outcome occurs; are aware of their various rights, for example, to complain to a complaints
or disciplinary body and to seek damages in some circumstances; and are aware of any requirements to seek

damages within a set period of time".

Recommendation 20 of the Interim Report of the PIR recommended: "... that consistent and clear advice for
health care professionals on disclosure of information should be developed as a matter of urgency by lawyers
and medical defence organisations involved in medical litigation. This will be important for both consumers

and health care professionals in the event of an adverse patient outcome".

A patient's guide: what to do when you are not happy with your health care

Section 1: A good partnership promotes good health care

As a patient you receive health care from many people. Your doctor, dentist, pharmacist, chiropractor and
optometrist are all health care providers. In a hospital you will receive health care from a variety of health care
providers, including nurses and physiotherapists. You may also attend natural or complementary health
practitioners such as naturopaths or acupuncturists. All the health practitioners who treat you — whether in or
out of hospital — are health care providers. This information guideline is about the relationship you have with
health care providers and your rights in relation to the treatment they give you together with your doctor,
hospital team, or other health care provider — are partners in making sure you receive good health care. The

partnership works best when you respect each other and communicate openly and honestly.

When you give your health care provider a full description of your symptoms and your medical history, when
you agree on a diagnosis and you carry out a treatment plan such as taking medication, you are doing your
part to make sure your health care works for you. Your health care provider should also do his or her part by
making sure you feel comfortable talking about your illness or condition and by explaining the treatment

options and making sure you understand all the risks and benefits of different treatments.
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You are entitled to expect quality health care provided by competent health care professionals who respect
you, listen to you, and pay attention to your wishes and choices about your health care. But sometimes
things go wrong. Sometimes you may not be satisfied with your health care. Perhaps you have not had enough

information to understand the diagnosis or treatment. Perhaps you feel injured or damaged by your treatment.

Section 2: If you are not happy with your health care you can take action

This information guideline tells you what your rights are and what you can do if you are dissatisfied with your
health care What action you take will depend on what you want to achieve. This could include:

+ an explanation of what happened and why;

 an apology for an unsatisfactory outcome;

« financial compensation for an injury;

* action to ensure that other people do not have to put-up with poor treatment from that particular health care

provider or hospital.

Sometimes things go wrong in health care and it is nobody's fault. At other times, you might feel dissatisfied
and not know whether someone is responsible. Most people can sort out their concerns about their health care
very quickly by telling the practitioner or hospital that they are concerned about their health care. But
sometimes talking it over won't be enough. You will want to take your concerns/ complaint further. The
information in later sections of this information guideline will tell you what you can doand where you can go

for help.

Section 3: Your rights in a good health care partnership

As a patient you are a consumer of health services. As such you have many rights and entitlements. A Public
Hospital Patients Charter will set out what you can expect in a public hospital. Many hospitals will have a
printed statement of Patients Rights which sets out what you can expect while you are receiving health care in
that hospital. It should include information about where and how to lodge a complaint and how complaints are
heard by an independent organisation. If you are going to be admitted to a public hospital, you can ask to see

the hospital charter.

Regardless of whether you are a public or private patient you have:

* aright to be treated competently and with care and courtesy;

* aright to the most appropriate treatment regardless of gender, race, disabilities, or other characteristics;.

* aright to get a second opinion or to complain, or to take legal action if you are not satisfied with your health

treatment. If you do, you have a right not to be penalised or deprived of the appropriate health care you need.
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If you live in a rural or remote area you may find it more difficult to complain as there may be few alternatives to
your usual local hospital or health care provider. In this situation the Health Complaints Authority in your
State/Territory can advise you. You also have rights about your TREATMENT, your PRIVACY and your
MEDICAL RECORDS.

Section 4: Do | have to accept the treatment my health care provider recommends?
Nobody can give you any medical/health treatment or procedure unless you give informed consent, that is,
you agree to it after your health care provider has explained the benefits and risks, answered your questions

or responded to your concerns, and told you what alternatives there are to that particular treatment.

To have any treatment you must give informed consent to it except in circumstances such as where there is
an emergency and you are unconscious or you are an involuntary mental care patient. Your health care
provider has a responsibility to help you decide by setting out all the options and the risks and benefits, and

giving advice about what he or she considers is best for you.

But only you have the right to choose what sort of treatment you are willing to accept. You may have personal
reasons for preferring one form of treatment over another. Or you might choose to refuse treatment, despite
the advice of your health care provider, that it is necessary for your well being. Only you can decide on your
treatment after considering all the information given to you. If any health care provider treats you without your
permission you have a right to complain as this is an assault on you. If the assault causes you damage you
might want an apology or financial compensation. Damage can be physical or psychological. In the following

case the patient suffered psychological damage.

A consultant in a teaching hospital was doing his rounds with a group of medical students. He approached a
patient whom he had never previously met and without any discussion proceeded to perform a rectal
examination on him. The man who knew nothing about the consultant was outraged and felt publicly

humiliated. He suffered psychological symptoms and lodged a complaint against the consultant.

Section 5: What if | do not understand what the health care provider is saying?

When you see your health care provider or go into hospital, the diagnosis and types of treatment available for
your iliness or condition should be explained to you in a way you can understand. If you don't understand
English very well you can ask for a Professional Interpreter to interpret the information given to you. You are
not required to get a member of your family or a friend to interpret for you and a professional interpreter should
not be present when you are being examined or are talking to hospital staff or other health care providers

unless you want them to be with you.
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Also, you may not want your family to know the details of your health care. You may be embarrassed about
discussing your illness in front of the family or you may be worried about the way your illness may affect them.
If you feel your illness is a private matter and you don't want to involve your family, you should ask for a

Professional Interpreter who will not reveal any information about you to anyone else.

But if you would rather have your family or some other helpful person like a friend involved in the discussion
you have a right to ask them to be present. If you come from a country with a different approach to health

care, health care providers should be sensitive to your beliefs and wishes.

Section 6: Is the information | give my doctor or health care provider confidential?

Confidentiality of any information passing between you and your health care providers is essential if you are to
have a partnership based on trust. It is important that you be able to tell your health care provider private and
sensitive things which affect your care. They have a responsibility as far as possible to keep confidential
anything you say about your health. But there are some situations where health care providers may have to

reveal some of your private health care matters to other people.

In a hospital there may be many people caring for you who need information about you. But they should not
pass this information on to anyone who does not have a clear role to play in your care, or dealing with the

administration of your care (like sending accounts).

Sometimes the law requires a doctor to report certain diseases to a central registry to assist in government
health planning, or it obliges a doctor to report such things as child abuse. In these cases the doctor has to

pass on information about you, even if you don't agree. However you should be told if he or she has to do this.

Medical research

Sometimes researchers will want to study a particular iliness or type of treatment that you may have/have had.
They may want access to information about your illness or treatment as part of a research study involving
people with the same illness or treatment. In Australia, medical research can only be carried out after it has
been approved by a hospital or institutional Ethics Committee. No researcher can have access to information
about you unless his or her research has been approved by an Ethics Committee which imposes strict
conditions to protect your privacy. In most cases the researcher should request your permission before
obtaining information from the hospital about your illness or treatment. But in some cases this will not be
possible particularly if the information the researcher wants relates to an illness or treatment that took place

some time ago.



46

Whether or not the researcher asks for your permission, the hospital will usually only give information about
you in a way that does not identify you and the researcher has a duty not to identify you in any way in any
report that is written as part of the research. The researcher must not disclose anything about you or your
health care to any other person and must make sure that all the information obtained about everyone in the

research study is kept secure and confidential.

Section 7: Can | see the health care records kept about me?

To participate fully in your treatment or the progress you are making under treatment, you may want to know
what is in the records kept by your doctor or hospital or other health care provider. Most health care providers
know that making records available when requested by a patient promotes an open relationship. It
encourages trust and helps avoid misunderstandings about a diagnosis or the outcome which can reasonably

be expected from a particular treatment.

Although health care records remain the property of the health care provider, the Commonwealth Government
and the State/Territory Governments have agreed that in public hospitals and community health centres,
patients will be able to have access to their records in most situations. Depending on whether you are in a
public hospital or community health centre you may have a legal right to have access to your patient records.
Even where you do not have a legal right to see your records, health care providers may allow you to see the

records and to correct any errors in them.

Access to records for a public hospital patient

In most States/Territories, if you are a patient in a public hospital or community health centre you are entitled to
have access to the records of your treatment. To obtain your health care records you may need to make an
application under the Freedom of Information (FOI) legislation. Your hospital or community health centre
should give you information on how to go about making an FOI application or you can contact one of the
organisations listed in the back of this guideline. If you make such an application you may not get access to all

your records if they contain information which is subject to certain exemption provisions in the FOI legislation.

Access to health care records for a private patient
The FOI laws do not give you a right of access to health care records held in a private hospital or held by a
private doctor, unless these documents are in the possession of a State/Territory Government or the

Commonwealth Government and so come under the State/Territory or Commonwealth FOI laws.

If your doctor or private hospital does not allow you to see and make copies of your records, the health care

provider might make a summary available or allow a doctor of your choice to see the records, even though
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there is no legal obligation to do so. If there is a Health Complaints Authority in your State/Territory, the staff

may also be able to help you get access to your health care records or a summary of them.

Sometimes the Medical Board for doctors in your State/Territory may help as well. Health care records are
often confusing as they contain abbreviations, or unfamiliar medical or technical terms. They will usually
include facts about your care, as well as opinion or medical speculation. For example, your practitioner might
have made notes about possible diagnoses he or she wanted to investigate. For these reasons it is often
helpful to have the person who wrote the record or another health care provider explain the information to you.

You might wish to arrange this when requesting access to these records.

Section 8: If | am dissatisfied with my health care — what are my options?

Most patients are happy with the care they receive most of the time. Their health care providers communicate
well and offer competent and courteous treatment. But sometimes things go wrong. A medical procedure or
an operation may not have turned out as expected. It may not be anyone's fault. It may be an unfortunate
accident. But you may not know that. All you know is that things haven't turned out as you had hoped. You
may be confused, disappointed or angry about your treatment. You may not know what you want to do but feel

you want to know more or that something should be done.

This section tells you what you can do if your health care has not lived up to your expectations. If you are
dissatisfied with your health care you have a number of options. Which option you choose will depend upon

why you are dissatisfied and what you think should be done.

Section 9: What can | do if | want more information?

You may not know whether a disappointing outcome from your treatment was completely unavoidable,
whether it was an accident or whether someone was responsible for it. Your concerns about your treatment
might be resolved by having a complete picture of what the treatment was intended to do and how it was
carried out. Alternatively you may want more information to decide whether you should make a formal
complaint about the treatment or whether you should take legal action. How you get the information you want
can depend on whether you are a private patient or a hospital patient. If you are thinking about legal action,

you might want to consult a solicitor before taking any of the action suggested below.

Private Patient
If you are unhappy with health care from a private practitioner you should make an appointment to see him or
her at the surgery or clinic to discuss your fears, suspicions or concerns/complaint. You might like to take a

friend or member of the family with you as it is sometimes difficult to take-in or remember everything that is
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said, particularly if you are feeling confused or upset. It might also be useful to ask for a written explanation or

to ask for diagrams describing the procedure to make the explanation clear.

You may also wish to see the health care records kept about you. While private practitioners are not legally
required to show you these records, many will do so to help you understand what happened. If you are
refused access to these records you might wish to request your records by making an application under FOI
legislation if the records are kept by the Commonwealth or a State/Territory Government (see Section 7

above).

Hospital Patient

As a public hospital patient you have a right to see the health care records kept about you. See Section 7
above for information on how to do this. If you are a patient in a health care facility like a hospital, you could
ask to speak to the person responsible for receiving complaints. You could also ask about the hospital's
complaints procedures. You might be referred back to the person who treated you to discuss the matter
further, or the hospital complaints officer might investigate your complaint. Regardless of who you speak to,

you should be treated courteously and your concerns should be dealt with promptly.

Section 10: Am | entitled to an apology when things go wrong?

When you are disappointed with a treatment outcome you are entitled to a factual explanation of what
happened and why. It is also common courtesy for a health practitioner to acknowledge your disappointment.
If your health care provider apologises for a less than expected treatment outcome, this is not an admission
of liability. They are not admitting that they have done anything wrong, unprofessional or negligent. They are
simply showing you that they care about the effect the problem is having on you. In some cases a health care
provider will give you a written apology or offer to take steps to minimise the damage. This could be by further
treatment or referral to another practitioner. This may resolve the problem for you. But if you decide to take the
matter further your health care provider's apology or offer to try and minimise the damage does not constitute

an admission of legal liability.

Section 11: What can | do if | want to take further action over the way | was treated?

If you are not satisfied after talking with your health care provider and you want to take the issue further, you
have a number of options. Which you take depends on the nature of your complaint and what you hope to
achieve. Whatever action you take will require time and effort and it may not achieve your goal. However it is
your right to take any of the following actions:

* lodge a complaint with the Health Complaints Authority in your State/Territory. New South Wales, the
Australian Capital Territory, Queensland and Victoria have established complaints authorities;

* report the matter to the Registration Board which registers the health care provider to practice;
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* take Legal Action.

These options and how to approach them are described in Section 12.

Section 12: Health Complaints Authorities

Most States/Territories now have a Health Complaints Authority set up by an Act of Parliament to investigate
complaints from consumers of health services. These are independent bodies which can investigate all types
of complaints, including how the health care provider dealt with you and the quality of the health care you
received. If your complaint is against an individual practitioner the Health Complaints Authority will discuss the
matter with the Registration Board, which registers the health care provider to practice, to determine whether

the Complaints Authority or the Registration Board should investigate the complaint.

The Complaints Authority will usually refer your complaint to the Registration Board if it involves possible
disciplinary action against the practitioner. However in New South Wales, the Health Care Complaints
Commission investigates all complaints about health care practitioners. In investigating a complaint, the
Health Complaints Authority might contact your health care provider to get a clear picture of what happened.
The practitioner is not obliged to co-operate with the Authority but where the complaint is serious, they have

the power to investigate without the agreement of the person about whom you have complained.

The Health Complaints Authority can also conciliate between you and the practitioner if you both agree to
conciliation as a way of resolving the problem. Conciliation is a statutory process involving private discussions
between the patient and the provider, mediated by the Complaints Authority. Everything said in conciliation is

confidential and cannot be used in legal proceedings.

If you complain about the care you were given in a health care facility like a hospital or nursing home and you
do not want anyone else to experience the problems you have had, the Health Complaints Authority can
recommend changes to the practices in the hospital or nursing home to avoid the problem occurring again.
Where you want a change in the way health care is delivered either in a particular facility or in the wider health

care system, the Health Complaints Authority is best placed to deal with the issue.

Health Complaints Authorities have different powers in different States/Territories. However, generally they can
help resolve your complaint by helping negotiate an agreement between you and the health practitioner which

provides an apology, financial compensation, or some other outcome such as a change in practice standards.
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Apology
An apology or acknowledgment that the health care was not satisfactory or the outcome of a procedure not
ideal, is sometimes all you want from your health care provider. A concern that the problem should not recur

and a belief that they were entitled to an apology motivated the family to complain in the following case:

A surgery patient (male) who was on very high doses of morphine for pain relief was re-admitted to hospital at
the weekend. The specialist who was treating the patient was not on duty and the patient was put under the
care of a junior doctor. The patient's family asked that he be given his usual high dose of morphine but the
junior doctor considered this to be excessive or even dangerous and refused. The patient was in great pain
and the family requested the staff to contact the specialist to get approval for the higher dose but this was also
refused as the staff did not want to disturb the specialist at home. On the following Monday the specialist

returned and was very concerned at the patient's treatment and immediately increased the morphine.

The family complained to the Health Complaints Authority who took the matter up with the specialist and the
hospital. The hospital apologised to the patient and the family for the distress they had suffered and

introduced new procedures to ensure that the problem did not recur.

Financial compensation

Financial Compensation is sometimes negotiated where there has been legal negligence by the health care
provider. In the following case the family felt that financial compensation was the only fair way of redressing
the problems they had suffered: A child with a hearing defect was admitted for minor corrective surgery at the
same time as a child with a different ear problem requiring different surgery. Although both children were
provided with identifying arm and leg tags no-one checked the name of the child with the hearing defect and

she was treated with the procedure intended for the second child.

When the mistake was discovered she had to undergo a second operation in 24 hours to overcome the effects
of the wrong surgery. Her parents complained to the Health Complaints Authority. A financial settlement was
negotiated covering all the family's immediate medical expenses, future medical expenses and general pain
and suffering for both parents and child. This was based on the acknowledgment that the hospital had been

negligent in that it did not follow proper procedures in identifying patients for surgery.

Other compensation
Occasionally, where it is not clear whether anyone is at fault but there is good will all round, the Health
Complaints Authority may be able to negotiate an agreement to provide services where a patient has special

needs, or an agreement about paying for extra services. In the following case there was no proof that the
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doctors or hospital staff had been negligent. The outcome, although very serious for the patient, was not
caused by anyone's negligence or incompetence or failure to follow proper procedures:

A woman went into the operating theatre for a straightforward back procedure. After the operation she was
paralysed but there was no proof that the operation was connected to or caused the paralysis. The hospital
while not acknowledging that it was in any way responsible, arranged for her to have personal services and
modifications to her house to make her as comfortable and independent as possible. This is a very unusual

case as the patient was compensated even though there was no proof of negligence.

To obtain any kind of compensation, you usually have to prove that the practitioner or hospital was negligent in
that proper procedures were not followed and that this caused the harm you have suffered. It is not enough to
show you have been damaged. You must prove that the damage was caused by negligence and is not
simply an unfortunate accident. If the Health Complaints Authority is able to negotiate an agreement involving
a financial offer of settlement, you may want to get legal advice as to whether it is a fair offer and whether you

should accept it.

If you accept the offer you may be prevented from going to court for further compensation. As well, you may
have to keep all details of the case confidential and not disclose the agreement to anyone. You may want to

talk to a lawyer before accepting an offer with these conditions.

Section 13: What can | do if there is no Health Complaints Authority in my State/Territory?

Under an agreement between the Commonwealth and State/Territory Governments all States/Territories should
soon have a Health Complaints Authority. They may have different names like the Health Care Complaints
Commissioner in New South Wales, the Health Rights Commissioner in Queensland, the Health Complaints
Commissioner in the Australian Capital Territory, and the Health Services Commissioner in Victoria. But they all

have essentially similar roles.

If there is no Health Complaints Authority in your State/Territory there are other options for dealing with your
complaints about health care. You can:

« contact you Local Member of Parliament ;

« approach your Ombudsman if the complaint is about a State/Territory run health service;

« contact the Health Department and speak to the Complaints Unit.

Information about these agencies is included in Section 18 of this guideline.

Section 14: Registration Boards
All doctors and many other health professionals, such as nurses, must have professional qualifications and

they must also be registered to practice in Australia. If you are concerned about the poor quality of the care



52

you received and/or you do not want anyone else to be treated in the same way, you may want to complain to

the Registration Board which controls the practitioner's right to practice.

A Registration Board is set up under an Act of Parliament and is made up of members of the same profession
and sometimes a lawyer and a non-professional representative. In those disciplines where registration is
required, health professionals are subject to the rules laid down by the professional board. Under the
Commonwealth and State/Territory mutual recognition legislation, once a health care provider is registered in
one State/Territory he or she can practice anywhere else in Australia, providing they notify the local registration
board and pay the fee for local registration. The arrangements for mutual recognition applies to a number of
health professions including:

« doctors

* nurses

* dentists.

If you feel that a health care provider has acted in an unprofessional manner or has very poor standards of

practice you can complain to the State/Territory Registration Board for his or her profession.

The role of the Registration Board is to protect the public from incompetent or immoral practitioners. It can
investigate complaints from the public to determine if a person is fit to practice. What it considers to be poor

clinical practice may be different from what you consider could put patients at risk.

If you lodge a complaint with the Registration Board it will investigate the complaint and it may hold a hearing,
like a court hearing, to determine if the actions you are complaining about are below acceptable professional
standards . The exception is in New South Wales, where all complaints are investigated by the Health Care

Complaints Commission and heard before the Medical Tribunal.

The Medical Tribunal is an independent Tribunal consisting of a judge, two medical practitioners, and a non-
professional representative. You may need to be present at the hearing to give evidence but you will not be
able to have a lawyer represent you. The Registration Board may have a lawyer assisting and the practitioner
against whom you have brought the complaint may be represented by a lawyer. As a result of the investigation
the Registration Board can:

« discipline the health care provider and impose conditions on his or her right to practice;

« order him or her not to practice in a particular field;

* suspend him or her from practice;

« deregister the practitioner so that he or she cannot practice in the State/Territory.

A Registration Board cannot pay you compensation if you have been badly treated.
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You will have to take other action if you want financial compensation for any injury or damage you have
suffered at the hands of a health care practitioner. Information on Registration Boards is included in Section

18 of this guideline.

Section 15: What should | do if | want financial compensation for any injury or damage | suffered?
If you want financial compensation you have 3 options. You can:

* make a request direct to the provider;

« complain to a Health Complaints Authority;

« take legal action.

Approaching your health care provider

If only a small sum of money is involved you may want to approach the health care provider directly. This
could occur when you need further surgery or treatment to correct an unsatisfactory result and you do not
think you should have to pay for it. You could ask the practitioner to pay for the extra care made necessary

because of the treatment you received.

Complaining to a Health Complaints Authority

The role of the Health Complaints Authority is set out in Section 12 above. If you complain to a Health
Complaints Authority, it can conciliate a settlement of your complaint and part of this could involve financial
compensation. But the Authority can only conciliate a matter if both parties agree. If the practitioner refuses to

co-operate you will not be able to obtain financial compensation through the Health Complaints Authority.

Taking Legal Action
Taking legal action involves suing the health care provider for financial compensation where you have suffered

damage from the treatment he or she gave you.

Section 16: When should | take legal action?

You should only take legal action after you have had expert legal advice. It is for your lawyer to advise whether
you should sue in the courts or whether some other option such as conciliation through the Health Complaints
Authority is preferable. Generally, there are two situations in which you might want to consider taking legal
action. These are:

1. where you have not given informed consent to a treatment that has been carried out;

2. where the health care provider has been negligent in his or her treatment of you.

Where there has been no informed consent
It is very unusual for a health care provider to treat you without any agreement on your part. Most arguments

are around the extent of the consent you gave and whether you had enough information to make an informed
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consent. However, occasionally a procedure will be carried out without any consent. This may occur where it
is presumed that you would want a procedure done even though it has not been discussed. The following
case illustrates this:

A patient requested a surgeon to remove bunions from his feet. Whilst he was under the anaesthetic the
surgeon discovered he had clawed toes and proceeded to straighten them, reasoning that it was in the
patient's interest to have this done as he was already under an anaesthetic and it would avoid the necessity of
undergoing another operation at a later date. Although the surgeon acted in what he believed to be the
patient's best interest and carried out the operation according to established procedures, he committed an

assault because the patient did not give informed consent to the procedure.

To show there has been an assault and successfully sue for compensation you only have to show that there
was no consent, that the treatment was given and that you suffered damage. You do not have to show that the
practitioner was unreasonable or that he or she breached some other duty of care. The damage could range
from an extended hospital stay to nervous shock and pain and suffering. Is very rare for a legal action to be
brought against a health care provider claiming there was no informed consent. The issue of informed

consent usually only arises as part of a negligence case.

Where you believe you have not given a fully informed consent to a procedure you should consult a lawyer as

legal action may not be the only way of dealing with your particular case.

Where a health care provider has been negligent
To win a medical negligence case in court you must prove that you have been injured or harmed by the
actions of a health care provider who exercised inadequate care or failed to meet a legally acceptable

standard of competence. It is not enough to show that you have suffered physical or psychological damage.

Even if you are very seriously disabled following treatment, that does not necessarily mean that you will win
compensation. You must prove that the damage was not just an unfortunate or unavoidable result of the
treatment, but that it was the direct result of the practitioner's failure to exercise his or her duty of care to you.
It is not the extent of your injuries that determines whether you can obtain compensation but whether the

doctor or other health carer provider was negligent in carrying out the treatment.

You must also show that the damage has caused you financial loss such as more medical expenses, the need
for special care, pain and suffering or loss of wages or employment prospects. It is always a big decision to
start a legal action. It can take months or even years before the case goes to court or is settled out of court. It
is stressful and time consuming and there is no guarantee that you will succeed. Before you decide to take

legal action you should get expert legal advice.
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There are a number of specialist lawyers in most major cities who are expert in medical negligence law. They
will often agree to give you preliminary advice about your chances of success before you commit a lot of
money to a legal claim. Your lawyer should also explain what the time limits are on taking legal action in your
State/Territory. Some lawyers will take on a case on the basis that they will only charge professional fees if you
win. You will still bear the costs of obtaining medical reports to prove your case, court fees and any other
expenses. Before entering a contingency fee arrangement like this you should check what fees are payable
should you wish to withdraw from the arrangement. Legal Aid is also available for some people who have a

good case and cannot afford to pay legal fees up front.

Your lawyer should explain in detail what is involved so that you can make an informed decision as to whether
legal action will help solve your problem. Legal action involves suing the health care provider. He or she will
usually be insured and the medical insurance fund will mainly direct how the practitioner handles the legal

action.

Section 17: What can happen if | decide to take legal action?
The result of your legal action depends on the strength of your case and how you feel about going to court. If
you have a strong case the insurer may decide not to defend it and make an offer of settlement. You will then

need to decide whether to accept this offer or still proceed to court.

If you feel strongly that everybody should know what happened to you and that the health care provider was
negligent, you might not accept their offer and continue with the court case. Before making that decision you
would need to consult your lawyer. If the medical insurance fund considers that you do not have a strong
case, it may decide to defend it in court. This could take a long time and may involve a lot of expense if you do
not have Legal Aid or a solicitor who works on a contingency fee arrangement. You would need expert legal

advice in this situation.

Sometimes a case can be settled even after the court hearing has commenced. The chances of this
happening in your case should also be discussed with your lawyer. In general, you should only decide to go
to court to seek financial compensation after carefully considering all the issues and discussing them with

your family/friends and your lawyer.

Section 18: Where to go for help if you are not satisfied with your health care — a Victorian consumer's guide
If you want to complain about your general treatment: You can lodge a complaint about your general
treatment or health care with any of the following organisations:

If you are a Patient in any Public Hospital or any of the following Teaching Public Hospitals:
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* Royal Melbourne Hospital
* Royal Women's Hospital
* Alfred Hospital

» Austin Hospital

« St. Vincent's Hospital

* Monash Medical Centre

You can Lodge a Complaint with:

+ the Complaints Liaison Officer or Patient Advocate by ringing the general hospital telephone number or by
asking hospital staff to refer you to the Officer/Advocate;

« the Victorian Department of Health and Community Services, Complaints Section, Telephone: (03) 9616
7777.

If you are a Public or Private Patient of any Health Care Provider you can Lodge a Complaint with:

- the Health Services Commissioner, Telephone: (03) 9655 5200.

If you want to complain about professional conduct:

If you want to complain about your health care provider's Professional Conduct you can contact the
Registration Board for that particular provider. For doctors, dentists and nurses these are:

Doctors:

The Medical Practitioners Board of Victoria Telephone: (03) 9616 8071

Dentists:

The Dental Board of Victoria Telephone: (03) 9654 7506

Nurses:

The Victorian Nursing Council Telephone: (03) 9616 8393

If you want information about privacy and health care:

If you want information about privacy and your health care or if you want information about your right to see
health care records kept about you, contact:

« the Federal Privacy Commissioner Telephone: (02) 229 7600;

- the Victorian Freedom of Information Office Telephone: (03) 9603 4720.

If after contacting these organisations you are still dissatisfied with your health care or treatment: For
complaints about Government Health Services you can contact: * the Ombudsman of Victoria Telephone: (03)
9603 8811;

* Your Local Member of Parliament Telephone: (03) 9651 8911.
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If you have a mental illness or an intellectual disability or are elderly and incapacitated, you can in addition
contact:

- the Office of Public Advocate Telephone: (03) 9660 1444.

If you need an interpreter: If you need an Interpreter you can ask your doctor or hospital to arrange one or you
can contact the:
« Victorian Translating and Interpreting Service Telephone: (03) 9416 9999 or 1800 112 477;

* Victorian Ethnic Affairs Telephone: (03) 9412 6300.

If you need legal advice: If you need Legal advice or want a Referral to a lawyer you can contact: * the Legal
Aid Commission of Victoria Telephone: (03) 9607 0234;

- the Law Institute of Victoria Telephone: (03) 9602 5000.

Specialist Legal Services:

In Victoria there are a number of Specialist Legal Services for people with special needs:

* Intellectual Disability Villamanta Legal Service Telephone: 008 014 111;

* Mental lliness Mental Health Legal Service Telephone: (03) 9417 459.
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Provider Information Guidelines

What to do if your patient is not happy with your treatment or if something has gone wrong

Section 1: Introduction

Being a patient is a difficult time for anyone. Patients may be anxious, vulnerable, and not at their best. People
worried about their health can have unrealistic expectations of their doctors or other health care providers.
They may expect that you will be able to cure whatever is wrong with them — to make them feel better. When
that does not happen, they can feel very confused, let-down and upset. Even if clinically they have achieved

good results from your care, if the outcome is not what they expected, they may feel aggrieved.

If your patient does not have a good relationship with you then disappointment and sense of grievance can
lead to a complaint about the care provided. Good health care involves a partnership. Open and honest
communication between the patient and provider of health care is the basis of a good relationship which is
vital for accurate diagnosis and the implementation of a treatment plan. When effective communication breaks
down a poor relationship, unsatisfactory outcomes often result. In a good health care partnership, you and

your patient understand the diagnosis and are committed to a treatment plan.

In this partnership, your role is to provide quality health care. You are expected to provide not only high quality
clinical treatment, but to treat your patients kindly and sensitively, to listen to their wishes and concerns, and to
explain carefully what is happening to them. Your patients also have a role to play in their successful
treatment. They should be encouraged to offer as much information as is relevant or necessary to make a

diagnosis or provide care and be as clear as possible about their expectations of the health care you provide.

Most of the time, the partnership between you and your patient works well. In some circumstances, how well it
works depends on a number of things, including whether you speak the same language as the patient,
understand each others' culture, and how the patient perceives his or her iliness. But sometimes, things go

wrong. When the health partnership has not worked for your patients they might complain to you.

They might feel you have not given enough information about treatment. They may be dissatisfied with your
care, or believe it has caused an injury. Most complaints can be resolved informally by you on the spot, if
you take the time to deal with them appropriately. However, if the complaint is serious, your patient might
want to have his or her concerns investigated by an independent agency or Health Complaints Officer,
established to deal with complaints about health care. He or she might also go to your professional registration
board or to a lawyer. It is important to recognise that errors are an integral part of complex procedures. The

fact that something has gone wrong, or a mistake has been made, does not mean that you are incompetent.
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This information guideline has been developed to help you deal with these situations and to avoid problems in

the future. Using it is part of good risk management.

Section 2: Preventing complaints

Good communication is an essential part of good health care and the most effective way to preclude patient
complaints. Good communication involves giving patients all the information they need to be active
participants in planning in their own care. It also involves helping them to understand the information you give
them. Informed consent and where appropriate, cross cultural communication, are central to good
communication and the avoidance of misunderstandings which generate complaints. This section sets out the
entitlements of patients in relation to their health care and makes suggestions about how to make the most

of working with your patients to minimise the chance of misunderstandings and complaints.

Informed consent and disclosure of risk

Before you commence any treatment or procedure on a patient you have a legal obligation to obtain informed
consent from the patient. The only exceptions to this are express direction by the patient, in emergencies
where intervention is necessary to preserve life or avoid serious harm, or where the person is an involuntary
patient with a mental health problem. If the patient does not give informed consent your treatment or
procedure is an assault on the patient. This can have serious consequences for your reputation and may result

in financial compensation if it involves either physical or psychological damage.

As well as being a legal requirement, it is in your interests to disclose the risks as well as the benefits of the
treatment you propose. Even when you believe that the treatment is clinically necessary and in your patient's
best interest, in most cases it is up to the patient to make that choice. You must provide the information, but
the patient must choose. The final decision and the responsibility for the consequences of that decision must

lie with the patient.

Sometimes, treatment has unpredictable results, or involves known risks. The patient will generally be better
able to handle any problems that emerge if you have both discussed them beforehand and clarified the
patient's concerns. It is vital, for your sake as well as your patients', to communicate effectively. You need to
allow your patients plenty of time to ask questions and express their concerns. You should remember that it is
not a slight on your professional judgement if they ask for a second opinion. On the contrary, patients will
respect you more if you accommodate their wishes. Sometimes, even if they do not ask for one, obtaining a
second opinion before proceeding with treatment increases the patient's understanding of the treatment and

their confidence in your care.
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It is important to recognise that many complaints emerge from the different expectations patients and
practitioners have of a particular treatment. As such, it is worthwhile spending time clarifying the patient's
expectations and making sure the patient understands the possible consequences of the treatment and that
he or she understands what is an acceptable outcome if the final result is not the expected cure. The National
Health and Medical Research Council (NHMRC) Guidelines for medical practitioners on providing information

to patients are a useful guide to best practice in obtaining informed consent.

Where a treatment is very minor or the effects are self-evident it may not be necessary to provide all the details
in the NHMRC Guidelines. But you should ensure that the patient has a clear picture of what you propose to
do, why you propose the procedure, and the consequences of doing or not doing it. If you follow the NHMRC
Guidelines you can be confident that you have provided the necessary information for your patient to give

informed consent.

The NHMRC Guidelines recommend that you discuss the following with your patient before commencing
treatment:

« the possible or likely nature of the illness or disease;

« the proposed approach to investigation, diagnosis and treatment:

—what the proposed approach entails,

—the expected benefits,

— common side-effects and material risks of any interventions,

— whether the intervention is experimental,

— who will undertake the intervention;

« other options for investigation, diagnosis and treatment;

« the degree of uncertainty about the therapeutic outcome;

« the likely consequences of not choosing the proposed diagnostic procedure or treatment, or of not having
any procedure or treatment at all;

« any significant long term physical, emotional, mental, social, sexual or other outcome which may be
associated with a proposed intervention;

« the time involved;

* the costs involved, including out of pocket costs.

Many practitioners are uncertain how much they should tell patients about the risks of
treatment and fear that knowing all the very remote risks may deter patients from having necessary treatment.
Since the High Court case of Rogers v. Whitaker 1992, you are required to disclose the risks of treatment that

a patient in the circumstances would want to know. If the patient appears very anxious or has particular
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questions you must address his or her concerns no matter how remote the risk may be. You cannot withhold

information from a patient for fear that the patient would refuse treatment.

If you are uncertain about disclosure of risks you should follow the NHMRC Guidelines. These note that:
Known risks should be disclosed when an adverse outcome is common even though the detriment is slight,
or when an adverse outcome is severe even though its occurrence is rare. A doctor's judgement about how
to convey risks will be influenced by:

« the seriousness of the patient's condition, for example, the manner of giving information might need to be
modified if the patient is too ill or badly injured to digest a detailed explanation;

» the nature of the intervention, for example, whether it is complex or straightforward, or whether it is
necessary or purely discretionary. Complex interventions require more information, as do interventions where
the patient has no illness;

« the likelihood of harm and the degree of possible harm. More information is required the greater the risk of
harm and the more serious it is likely to be;

» the questions the patient asks. When giving information, doctors should encourage the patient to ask
questions and should answer them as fully as possible. Such questions will help the doctor to find out what is
important to the patient;

* the patient's temperament, attitude and level of understanding. Every patient is entitled to information, but
these characteristics may provide guidance to the form it takes;

* current accepted medical practice.

Cross cultural communication

Patients cannot give informed consent unless they understand the information you give to them. Many non-
English speaking background (NESB) patients will have difficulty understanding your medical explanations
even if they cope reasonably well with English for everyday matters. Where you have any doubts about the
capacity of a patient to follow your explanation of the diagnosis, treatment and risks and benefits of a
procedure, you should arrange for an interpreter to be present at the consultation. Many patients will come to

the surgery with a family member who may speak better English than they do.

While it may be convenient to rely on the family member to interpret for you this is not good practice and
should be avoided. Your patient has a right to privacy. Some patients will be embarrassed discussing
sensitive medical matters with a family member particularly of the opposite sex. Others will want to protect
their family from the seriousness of the condition. Others may be fearful of the family's reaction to a particular
condition. You need to be sensitive to these matters and unless the patient can assure you that he or she is
happy for the family member to interpret, you should postpone any discussion about highly personal or

complex matters until you can arrange for a qualified interpreter to assist.
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Some NESB patients will have a history of personal dislocation and trauma. They may be refugees or survivors
of torture. These experiences may affect their expression of symptoms and their acceptance of particular
treatments. If you are likely to be treating a number of people with these characteristics you might find it
helpful to talk to specialist services such as the Centre for Ethnic Health about their special needs. Details

about these services are included in Section 10 of this guideline.

Patient access to records about their health care

Good professional practice requires that you keep clear and factual patient notes. Patient records should
contain only relevant information and be free of unnecessary comments which might be offensive to the
patient. Not only is this part of providing good quality care, it will also be very important if the patient makes a
complaint or legal action is involved. Good records can protect you, as they can provide evidence of the
quality of your care and be the key to a strong legal defence. A patient may want to know what is recorded
about his or her medical treatment. Although medical records remain the doctor's property, greater emphasis

on patient autonomy has led to review of laws dealing with patient access to health care records.

Public hospitals and community health centres are subject to Freedom of Information (FOI) laws, which gives
all members of the community the right to access files and records containing personal information about
them. There are some exceptions, such as where you think that disclosure would be harmful to the patient's

health, or dangerous to someone else.

The FOI laws also give private patients a right to access their medical records where these are held by the
Commonwealth Government or a State/Territory Government. Also, when the records of a private health
practitioner or private hospital are the subject of a subpoena from a Court, you must make them available to

the patient or the Court.

It can be in your interest to give patients access to records about their health care, even when you are not
obliged to do this — unless, of course, you believe that to do so would damage their physical or mental health.
Making health care records available to a disgruntled patient seeking information, can reduce the patient's
anxiety and diffuse a potentially difficult situation. People who are denied access to their records can become
suspicious and think you have something to hide. They could take legal action, simply to get access to their
records. The international evidence on the factors which contribute to medical negligence claims suggests
that releasing patient records can decrease the likelihood of a patient taking legal action. If you are open with
patients and share the information in files with them you are more likely to sustain a good relationship with
them and reduce the likelihood of their confusion generating a complaint and a complaint escalating into legal

action.
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Even if you consider that giving the record itself to the patient is not appropriate, you should always be
prepared to provide a summary of the record, in language which the patient can understand, or make the
record available to another doctor of his or her choosing who can make a summary report for them. If you are
uncertain about releasing a medical record, you should check with your indemnity organisation or

professional association. It will have policies and advice on releasing medical records to patients.

Confidentiality

Confidentiality between you and your patient is essential if you are to develop a partnership based on trust. It
is important for good health care that your patient feels able to tell you the most private and sensitive things
relevant to treatment in complete confidence. Whilst you must respect this confidence, there are some

situations in which you will have to make information about the patient available to other people.

You are obliged to report certain conditions such as sexually transmitted diseases to a central register even
without your patient's consent. In a hospital there may be many people caring for a patient who need
information about them. But they have no authority to pass this information on to anyone who does not have a

clear role to play in providing patient care.

Other people such as police, lawyers, social workers, or government officials like the Public Advocate may
request information as part of an investigation they are carrying out or a case they are preparing. In some
circumstances you have a legal obligation to provide information even though your patient has not consented
to its release. If you are uncertain about your duty to provide or withhold patient information where the
patient has not consented to its release, you should contact your indemnity organisation or professional

association and seek aavice.

Sometimes medical scientists will want to study a particular illness or type of treatment affecting your patient.
They may want access to information about the patient's condition or treatment as part of a research study. In
Australia no medical research can be carried out unless it has been approved by the Ethics Committee of a
hospital or some other health facility. The Ethics Committee applying the NHMRC's guidelines on privacy in
medical research will impose strict conditions on what information can be obtained and how it is to be
managed to ensure that your patient is not identified and that information about him or her is kept secure and
only accessed by approved researchers. These conditions protect your patient's confidentiality but in most

cases you should not release information to a researcher unless your patient has given consent.
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If you work for the Commonwealth Government or an Australian Capital Territory department or agency, you
should become familiar with your responsibility to protect patient's personal information. The Federal Privacy
Act 1988 safeguards personal health information collected by Commonwealth and Australian Capital Territory
agencies, and sets out principles of privacy which cover access to records, their accuracy, and use and

disclosure by others. Patients may complain to the Privacy Commissioner if these are breached.

Section 3: Situations where a complaint may be made

There are lots of reasons why patients might complain about their health care. The most common situations in
which patients complain include:

« they are not satisfied with the results of their treatment;

« they feel they have been treated badly;

« they have been injured or suffered harm from their health care.

A patient unhappy with the outcome of his or her health care may experience a mixture of emotions. He or she
may feel confused, disappointed, vulnerable or angry. He or she may not be clear about the most appropriate
way of dealing with an adverse outcome and may be uncertain about what it is he or she wants to achieve.
How you deal with the early stages of the process of working through the patient's response to an adverse
outcome can influence him or her in formulating goals. If you are rude or off-hand or perceived to be
unsympathetic when a patient is feeling let-down or devastated, your attitude can convert distress into

litigation.

The action the patient takes will depend on the result he or she ultimately wants to achieve. A dissatisfied
patient may have one or a number of the following goals:

« to find out what happened,;

« to get some acknowledgment or apology from you for the difficulties;

« to be compensated for the financial burdens caused by the injury or slower than expected recovery;

« to ensure that what happened does not happen to anyone else.

A patient dissatisfied about a health care outcome can:

» complain directly to you;

* lodge a complaint with a complaints authority such as the Health Care Complaints Commission in New South
Wales, the Health Complaints Commission in the Australian Capital Territory, the Health Rights Commission in
Queensland, or the Health Services Commission in Victoria;

* lodge a complaint with a professional registration board;

* seek legal advice on possible court action.
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The following information is designed to help you deal with different cases and to suggest what you can do

to help resolve an issue to everyone's satisfaction.

Notifying your indemnity organisation/insurer

You should always advise your defence organisation or insurer (or your employer if you are employed) where
a patient is unhappy about a treatment outcome. On other occasions whilst you know that an outcome may not
be ideal, the patient may not be immediately aware of this. Where a complaint could possibly be made you

should notify your indemnity organisation/employer.

There are three key situations in which you should notify your indemnity organisation or employer about a
case. These are where:

* a patient complains about your treatment or management of his or her health care and this may have legal
implications;

* a significant incident has occurred even though the patient has not complained;

* you are uncertain about your obligations such as whether to release information to third parties.

It is important to alert your indemnity organisation/insurer or your employer as soon you are aware that an

incident or outcome could lead to a complaint.

If a formal complaint against you has been lodged, you should notify your indemnity organisation immediately.
It will have suggestions and procedures for dealing with patient complaints and can give you confidential

advice on whether your actions are defensible and how you should respond.

If you are employed, you are probably indemnified as an employee through your employer's insurance policy.
This is an alternative to drawing on your personal insurance policy, or your membership of an indemnity
organisation where you are employed by another organisation but have both personal and employer provided
insurance. If you are indemnified by your employer, you should find out what the insurance policy allows you
to say to the patient about the issue. Saying sorry or giving a factual account of what happened is not an

admission of liability. It may help in dealing with an upset patient.

Section 4: Managing complaints

A complaint may be made about the treatment or care provided in a health care facility, like a hospital, or by a
private practitioner. Some complaints can be handled informally. Others require more formal processes, in

particular complaints involving a Health omplaints Authority, or a Registration Board, or the legal system.

Complaints to a health care facility
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In a hospital, day procedure centre or other health care facility, clear procedures should be established to
handle complaints. These procedures should focus on addressing patients' concerns promptly,
sympathetically, and in a way which respects their rights. If you receive a complaint and you work in a facility

like a hospital, you should be supported by proper procedures, and advice and training on responding to it.

Complaints systems should be accessible to patients and staffed by skilled people who understand their role.
If possible, complaints should first be referred to the treating staff, who in turn should be trained to deal with

complaints. Health complaints officers can also help staff resolve complaints.

Hospital management should demonstrate their commitment to these processes and ensure that information
gained from complaints is used in quality assurance and risk management programs. The information can

prove extremely useful in improving the design and delivery of services.

Complaints to an individual practitioner

When a patient's complaint is directed to you as an individual practitioner, it is in your interest to handle the
matter from the beginning, in a way that will increase the chance of resolving the issue on the spot. This
means being open, sensitive to the patient's concerns, and courteous, particularly when the patient is likely to

be distressed.

Dealing with stressed patients

In dealing with patients who are dissatisfied with the results of their treatment, you should remember that they
may believe that you, as their practitioner, could have prevented the problem. They may be angry, crying, in
shock, frightened, or nervous. Different cultural backgrounds and beliefs are also likely to influence the way
people react. You may feel their complaints are unfair or their expectations about a better outcome

unreasonable. You too may be disappointed about the outcome and feel anxious about the patient's reaction.

However, you are trained to deal with difficult situations and, even though you might feel uncomfortable or
angry, you need to stay in control of your own feelings and allow the patient to express his or her feelings and
to complain to you. The more a person is able to express frustration or dissatisfaction initially, the easier it will
be to deal with later. You should remain calm and sympathetic and listen to the patient, even if you think he

or she is being difficult or unreasonable.

You should assure the patient that you are listening attentively and reflect back what has been said. It may
help to acknowledge, in a sympathetic manner, that you understand that he or she is going through a difficult
experience. If you can encourage the patient to explain his or her understanding of the situation you might

create an opportunity to clarify a misapprehension. It is likely to help if you do not interrupt while they talk.
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A patient's body language can offer clues to his or her thinking and yours can indicate sympathy, genuine
concern, disinterest or defensiveness. Maintaining eye contact and using effective listening skills can reassure
a patient that you are taking their concerns seriously and that you understand the problem from their point of
view. This approach can promote an attitude of working together to resolve the problem. A hurried discussion,
evasive answers to questions or an off-hand attitude can prompt an already dissatisfied patient to take his or

her problem to someone who will listen. This could be a Health Complaints Authority or a lawyer.

People can only take in a limited amount of information when they are upset. In some cases you could draw a
diagram explaining the situation for the patient to take home, or you can encourage him or her to write things
down. It is also wise to make another appointment to see the person the next day or soon afterwards to

explore any further issues. The more you can do at the beginning, the less will need to be done later on.

It is also important to use interpreters if patients are not comfortable expressing themselves in English. You

need to be sensitive to the patient's family situation and involve them in the discussion if this is appropriate.

Responding to the patient's questions
Most, if not all of the indemnity organisations/insurers in Australia, now encourage their members or clients to
provide a full explanation to a patient who complains and where appropriate, an apology in the event that

something has gone wrong. Such an explanation should not include an admission of liability.

There is a difference between apologising, and admitting legal liability in the event of an adverse outcome.
Explaining how an unwanted outcome occurred, acknowledging that a patient is unhappy with an outcome
and expressing concern about the difficulties experienced by the patient as a result of the outcome, is not an
admission of liability in the sense of accepting blame. For example, "l did it — it is all my fault", may be

admitting liability. "I am really sorry that this happened to you. It happened because ....", is not. The patient
should be given a factual account of what happened in a way which respects their culture and in a language
they understand. You may need to involve a qualified interpreter in your discussions. If there are mitigating

factors, it will do no harm to mention them.

Your attitude should show that you regret that a problem has been caused. Your patient will appreciate a
genuine apology. Saying you are sorry that this has happened, without implying that you are responsible for it,
is common courtesy and does not constitute an admission of liability. It might help to offer a written apology,
including brief details of what steps will be taken to help minimise the damage and limit the chance that it will

happen again.
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You may also wish to refer your patient to other sources of advice or information, or suggest a second expert
opinion which could reinforce your explanation. However, you need to be cautious about nominating specific
practitioners, as such referrals can be misconstrued as collusion. It would be better to nominate an
independent eminent specialist rather than your partner in the practice. Alternatively, you could offer to refer

them to a doctor of their choice.

If you show your regret that they should have experienced such a bad result, empathise with their pain and
anxiety, and give them a factual explanation of what happened, you will not be exposing yourself to any
particular increased legal risk, and will be doing a lot to reduce it. International research suggests that patients
whose concerns are taken seriously at the beginning are less likely to take legal action later on. If they are
listened to, given the information that they are looking for without delay, and receive an acknowledgment that

the outcome is less than expected, they are less likely to sue.

Action where a patient refuses to talk to the practitioner
In some situations, relations between you and your patient could deteriorate to the point where he or she is no
longer willing to talk to you. In these circumstances, you may wish to involve an independent third party. In this

way, lines of communication might be re-established, which can help resolve the situation.

In States/Territories with a Health Complaints Authority, you could suggest that the patient contact the
Authority and consider conciliation. In a hospital, the Patient Advocate or Complaints Officer may assist as a

mediator. Details about these organisations are included in Section 10 of this guideline.

Section 5: Formal mechanisms for dealing with complaints

A patient who is still dissatisfied after discussing the complaint with you has a number of options. He or she
can go to one of several formal bodies responsible for dealing with complaints about health care. The
dissatisfied patient can:

» complain to a Hospital Complaints Officer;

» complain to the independent statutory Health Complaints Authority in some States/Territories;

* lodge a complaint with a Registration Board;

« take legal action.

The result for the patient and the likely outcome for you, as the provider, will depend to some extent on which

avenue the patient chooses to pursue his or her complaint.

Section 6: Hospital Complaints Officer
Under the Medicare Agreement, the States/Territories have made an agreement with the Commonwealth

Government to develop Public Patients' Hospital Charters. The charters must include information explaining
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how people can lodge complaints and how complaints will be dealt with independently. This is usually done

by a Hospital Complaints Officer.

Patients dissatisfied with their hospital treatment can complain to the Hospital Complaints Officer or seek help
from a Patient Advocate. The patient may be referred back to you for information to explain why the result
occurred. The Complaints Officer may also investigate the complaint in accordance with established hospital

procedures.

Section 7: Independent Health Complaint Authorities

A patient who does not want anyone else to put up with the kind of treatment he or she has had or who is still
dissatisfied after talking to you may complain to a Health Complaints Authority. Under the Medicare
Agreement the Commonwealth Government requires all States/Territories to establish independent Health

Complaints Authorities which have powers to resolve complaints by consumers about public hospital services.

The Health Complaints Authorities also have a role in systemic change and in improving health care systems
by recommending improvements in health services based on information from patient complaints. So far, New
South Wales, the Australian Capital Territory, Queensland, and Victoria and have established complaints
authorities which deal with complaints about public and private health care. A list of these services is

included in Section 10 of this guideline.

Health Complaints Authorities are independent, and usually report to Parliament. They generally have quite
extensive legal powers to investigate, or inquire into a complaint, but these powers are not used in every case.
They are only used where the complaint is serious, and the Authority cannot get the required information in
any other way. They do not themselves have powers to make a legally enforceable decision about who is right

or wrong but they may take the complaint or refer it to a Board or tribunal which can.

If your patient complains to a Health Complaints Authority, the Authority will probably contact you to obtain
your side of the story. You are not obliged to co-operate with the Authority at this stage. However, it will be in
your best interests to do so, as this is often the most successful and least stressful method of clarifying the
situation. If the complaint is not resolved at that point, you might become involved in an investigation to find

out what happened, and if you agree, in conciliation.

The purpose of conciliation is to try and resolve the complaint between you and the patient. It is voluntary and
informal. Discussions occurring in conciliation are confidential and cannot be used in legal proceedings. In

most States/Territories when a complaint is lodged, the Health Complaints Authority will refer it to your
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Registration Board if it involves possible disciplinary action against you. However in New South Wales, the

Health Care Complaints Commissioner will investigate and prosecute breaches of professional standards.

Powers of a Health Complaints Authority

The Health Complaints Authorities have different powers in different States/Territories but generally they can
resolve a complaint by obtaining an apology from you or assisting in the formulation of an agreement for
financial or other compensation. If they hold a formal investigation they can also reach conclusions about the

care you provided and make recommendations.

Apology

An apology or acknowledgment that the care was not satisfactory or the outcome of a procedure not ideal, is
sometimes all a dissatisfied patient will seek from you or your hospital. A concern that the problem be
acknowledged and that it should not recur motivated the family to complain in the following case:

A surgery patient (male) who was on very high doses of morphine for pain relief was re-admitted to hospital at
the weekend. The specialist who was treating the patient was not on duty and the patient was put under the
care of a junior doctor. The patient's family asked that he be given his usual high dose of morphine but the
attending doctor considered that this was excessive or even dangerous and refused. The patient was in great
pain and the family requested the staff to contact the specialist to get approval for the higher dose but this
was also refused as the staff did not want to disturb him at home. On the following Monday the specialist

returned and was very concerned at the patient's treatment and immediately increased the morphine.

The family complained to the Health Complaints Authority which took the matter up with the specialist and the
hospital. The hospital apologised to the patient and the family for the distress they had suffered and

introduced new procedures to ensure that the problem did not recur.

Financial compensation

The Health Complaints Authority can also negotiate financial compensation where you and your indemnity
organisation agree to the complaint being resolved by the Authority as an alternative to going to court. In the
following case financial compensation negotiated by the Health Complaints Authority satisfied the patient's
family without recourse to court:

A child with a hearing defect was admitted for minor corrective surgery at the same time as a child with a
different ear problem requiring different surgery. Although both children were provided with identifying arm
and leg tags no one checked the name of the child with the hearing defect and she was treated with the
procedure intended for the second child. When the mistake was discovered she had to undergo a second

operation in twenty four hours to overcome the effects of the wrong surgery.



71

Her parents complained to the Health Complaints Authority which negotiated a financial settlement covering
all their immediate medical expenses, future medical expenses and general pain and suffering for both the
parents and the child. The settlement was based on the acknowledgment that the hospital staff had been

negligent in not following proper procedures to identify patients for surgery.

Other compensation

Where it is not clear that you or anybody is responsible but an adverse outcome has followed treatment, the
Health Complaints Authority can sometimes negotiate an agreement to provide needed services to the patient
if there is good will all-round. In the following case there was no proof that the doctors or hospital had been
negligent. The outcome, although very serious for the patient, was not clearly the result of anyone's

incompetence or failure to follow proper procedures:

A woman went into the operating theatre for a straightforward back procedure. She came out paralysed but
there was no proof that the operation was connected to or caused the paralysis. The hospital while not
acknowledging that it was in any way responsible, arranged for her to have personal services and
modifications to her house to make her as comfortable and independent as possible. This is an unusual case
as the investigations usually have to show that you or your colleagues were responsible before

compensation can be negotiated

Section 8: Registration Boards

If you are a registered health professional, patients may lodge a complaint concerning your professional
conduct directly with your professional Registration Board. In some States/Territories your complaint may be
referred to the Registration Board by the Health Complaints Authority. For doctors this will be the Medical
Board. The primary role of registration boards and tribunals is to protect the public. They are made up of

members of the profession and sometimes a lawyer or non-professional representative.

When a complaint is received, the Registration Board can deal with it in a number of ways either by
investigating it or referring it to another suitable body. An example of how a Registration Board functions is that
of the Medical Board in Victoria. In dealing with complaints the Medical Board can:

« forward it to the doctor for comment where there is no prima facie case of serious professional misconduct;

« refer it to the Health Services Commissioner if it appears appropriate for conciliation;

« refer it to the Registration Board's Investigating Officer (a doctor) for investigation;

« refer it directly to the Registration Board for consideration or an inquiry;

« refer it to the Government Solicitor in preparation for a formal disciplinary inquiry.
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In investigating a complaint or conducting a hearing to determine whether you havemaintained proper
professional standards of practice the Registration Board does not assess whether you have been negligent in
a legal sense, and the hearing does not result in compensation for patients. All complaints are considered at a
meeting of the Registration Board. Some of these will be resolved between doctor and patient or by the Health

Complaints Authority. Other serious complaints may be the subject of an inquiry by the Registration Board.

At an inquiry hearing you are entitled to be legally represented. The patient may be called to give evidence
but will not be represented. The Registration Board itself may be assisted by a lawyer. Unlike other
States/Territories, in New South Wales the Health Care Complaints Commission investigates every health

complaint and prosecutes medical practitioners before the Medical Tribunal.

Powers of Registration Boards

Registration Boards have a range of powers from reprimand to deregistration. For example, in Victoria if a
complaint is upheld the Medical Board can take one or more of the following actions:

* reprimand

« fine

* impose conditions on a practising certificate

* suspend from practice

* remove from the register, that is, deregister the practitioner.

The powers of a Registration Board are significant. However the Registration Board cannot order the payment
of financial compensation to a patient who complains. Compensation can only be ordered by a court or

negotiated by a Health Complaints Authority or by a lawyer who settles a legal case against you.

Section 9: Legal action

If your patient wants to be compensated for the harm he or she has suffered, he or she may decide to take
legal action against you. This can be very stressful and difficult for you. Cases may take years to finalise and
can cost a lot of your time and money. The process is likely to be distressing and you might feel that your
professional reputation is damaged. You may also find that things affect you very personally. If you find
yourself in this situation, try to remain objective and understand that the patient is not necessarily out to get

you. Instead, he or she is using the legal system to get compensation for the damage caused.

Patients may take legal action to obtain financial compensation in two situations:
» where they believe they have been damaged by your negligence;

» where they believe there was no informed consent for a procedure.



73

Negligence

In the legal system, the word negligence does not have the same meaning as it does in ordinary every day
speech. To succeed in a case of medical negligence, a patient must show that you as a health care provider
had a duty of care to him or her and that you breached that duty. A slip or error is enough in some cases to
constitute such a breach. The patient must also show that he or she has suffered damage which is quantifiable

in financial terms.

Finally, the patient must establish that there was negligence as defined by the law, that is, that the practitioner
has exercised inadequate care, or has fallen below the required standard of competence on that occasion and

that the negligent act was the cause of the harm experienced by the patient.

Negligence can arise from your failure to act as well as from your active treatment. A doctor could be
negligent in any aspect of medical practice such as:

« failing to diagnose when tests have been carried out, that is, misunderstanding a CT scan or nerve
conduction tests or an ultrasound;

« failure to refer for specialist advice;

« failure to screen for reversible conditions such as not recommending a Pap smear where a delay in
diagnosing cervical cancer may result;

« failure to treat competently such as not prescribing a necessary drug;

« failure to warn of the dangers of a drug especially in pregnancy or of the risks of a procedure.

Research indicates that it is actually quite difficult for a patient to establish a legal entitlement to
compensation for negligence. Less than half of all medical negligence claims result in payment of

compensation to the patient.

An action for negligence is a civil action. It has nothing to do with proof of criminal guilt. Even if the court finds
that legally you are negligent in a specific case and awards financial compensation to your patient, you are not
guilty in a criminal sense. Nor have you been found guilty of professional misconduct. Although you may be
the subject of legal action, it does not necessarily follow that you are an inadequate practitioner. The incident,
although classed as legally negligent may be the result of understandable human error, rather than an act
which clearly demonstrates a pattern of incompetence. Very few cases actually reach court. Either the patient
decides not to proceed, or your lawyer (or your insurers' lawyer) advises that the patient does have a strong
case and suggests settling out of court to save time, stress, and money. Settling a case out of court does not
mean that you have been found, or have admitted to, negligence or incompetence. If a case is settled out of
court, it will nearly always involve a confidentiality clause, preventing the release of any details of the case, the

names of the parties, the amount involved, or even that settlement was reached.



74

In contrast, a trial in a court is always public. You should bear this in mind when discussing with your
indemnity organisation/insurer or legal adviser whether to settle the case or go to trial. Even if the patient is
successful, it is important to remember that the size of an award does not reflect the extent of the practitioner's
legal negligence. The size of the award is determined by the degree of damage the plaintiff has suffered and
the financial cost of making amends. A very small mistake may still result in your insurer making a large payout
if the patient's injury has been severe or had lasting results. The amount of money awarded reflects the needs

of the patient not your moral culpability.

Absence of informed consent

In certain circumstances your patient can also take legal action for medical trespass or assault where he or
she claims that no informed consent or insufficient consent was given for the procedure. A patient could
successfully argue that he or she did not give informed consent where the surgeon amputated the wrong leg.
This may seem an extreme case but the example above of the child undergoing the wrong ear surgery is a
similar case. Another example of how a procedure can take place without the patient's consent is the
following:

A consultant was doing his ward rounds accompanied by a group of students. He approached a patient who
was unknown to him and without any discussion proceeded to perform a rectal examination for the
observation of the students. The patient was outraged and felt his privacy had been invaded. He suffered

psychological effects and lodged a complaint about the assault.

Whilst this is a case in which the patient could never be expected to gain any benefit from the unwanted
procedure, in other cases even if you believe that it is in the patient's interest to have the procedure, if you act
without informed consent you can be sued as the following case demonstrates: A patient was undergoing
surgery for the removal of bunions from his feet when the surgeon observed that he had clawed toes. He
proceeded to straighten the toes reasoning that it was in the patient's interest to have this procedure done
when he was already under an anaesthetic and so avoid the necessity of having another anaesthetic at a later
date. The patient had consented to the bunion removal but as there had been no discussion of the state of his
toes he had not consented to that procedure. He suffered extra pain and suffering from the procedure and

claimed damages for assault.

These cases where there was no informed consent at all are very unusual and rarely go to court. Most of the
cases involve a dispute about the extent of the consent. The issue of inadequate informed consent usually
only arises as part of a negligence case. It can be a factor in a medical negligence claim such as where a
patient agrees to cosmetic surgery or breast reduction surgery but has not been told the full risks of scarring
which may result and later sues for disfigurement caused by the scars arguing that if the full risks were known

she would not have undergone the surgery. Unlike a negligence action, to succeed in a medical assault case
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the patient only has to show that the procedure took place and that there was inadequate consent and that

damage has resulted. This can be hospital expenses, loss of wages or pain and suffering.

The patient does not have to show that you acted unreasonably or that in carrying out the procedure or
treatment you failed to follow established procedures or that you fell below acceptable professional standards.
However informed consent is usually only one of a number of issues considered by a court in deciding

negligence claims. It is rarely the main issue in contention.

The field of medical law is complex and you should always receive expert legal advice about any legal action
brought by a patient. In addition, you should consult your indemnity organisation/insurer on any medico-legal

action in which you may become involved.

Section 10: Medical practitioner's information guide to dealing with an adverse treatment outcome — A
Victorian practitioner's guide Contacting your medical indemnity fund or insurer:

You should know the telephone "Hot Line" number to your indemnity organisation/insurer and use it even after
hours to obtain advice where:

* a treatment Could lead to a complaint;

+ a Patient has Complained about your care or treatment;

* Legal Action is commenced against you;

* you are uncertain about Releasing Patient Information to the patient or anyone else.

The Hot Line for my Medical Indemnity Fund is: ..........cccccooiiiiiiiiniccinen.

Obtaining advice from professional organisations:

You can obtain advice on your professional rights and responsibilities:

« from your Professional Association. Doctors in Victoria you can ring the "Hot Line" of the Victorian Branch,

Australian Medial Association on (03) 280 8722.

Complaints bodies which assist dissatisfied patients:

A dissatisfied patient can complain to the:

* public hospital Complaints Officer or a Patient Advocate; The telephone number for the Complaints Officer
or Patient Advocate in my hospital is: ........cccoooiiiiiinn,

« Health Services Commissioner Telephone: (03) 9655 5200;

» Medical Board of Victoria Telephone: (03) 9616 8071;

« Federal Privacy Commissioner Telephone: (02) 229 7600;

« Victorian Freedom of Information Office Telephone: (03) 9603 4720;

- Office of Public Advocate Telephone: (03) 9660 1444.
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This agency will specifically assist people with an intellectual disability, a mental illness, brain damage or
dementia. Interpreter Services: You should try to use Professional Interpreters when your patient has difficulty
communicating in English. There should be professional interpreters in your hospital. If not, use the following
services which should also be used by all private practitioners:

« the Victorian Translation and Interpreting Service Telephone: (03) 9416 9999 or 1800 112 477;

- the Victorian Ethnic Affairs Commission Telephone: (03) 9412 6300.

Cross cultural information and training groups:

Contact your professional association or Division of General Practice for information on organisations which
can assist you in dealing with patients from a different culture. The following may also assist:

« the Centre for Ethnic Health Telephone: (03) 9427 8766;

« the Transcultural Psychiatry Unit Telephone: (03) 9417 4300.

This agency will specifically assist NESB patients with a suspected mental illness.

If you have patients with an intellectual disability, mental illness, brain damage or dementia, you can obtain

advice on your responsibilities from:

- the Office of Public Advocate Telephone: (03) 9616 1444,
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