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ABSTRACT

Ministries, Sub-Ministries and Departments in Thailand are ascribed the status as
juristic (juridical) persons since 1923 while Changwad first enjoyed legal personality by virtue
of the Organisation of State Administration, B.E. 2495 (1952). The fact that Ministries, Sub-
Ministries and Departments have retained their legal personality, coupled with the legal
interpretation that the State is not a juristic person, has indeed given rise to a plethora of
problems including the following. To begin with, the State lacks a status of legal personality
under domestic law despite its being recognised as a legal person under international law.
Further, there has been practical difficulty involving jurisdiction or competence of Ministries,
Sub-Ministries and Departments especially in relation to the initiation of lawsuits against other
Ministries, Sub-Ministries and Departments or lawsuits by a private individual against a
particular Ministry, Sub-Ministry or Department. The obstacle of most significance lies in the
fact that once a Ministry, Sub-Ministry, Department or Changwad is of legal personality, it is
difficult to make changes to it, whether in terms of its structure, competence, budgeting
system, personnel management and so forth. In other words, bureaucracy reform is

hampered by legal personality currently enjoyed by the above-mentioned State agencies.

A comparative study, focused on such countries with advanced public
administration as France, Germany, the United Kingdom, the United States of America and
Japan, reveals that in those jurisdictions no legal personality is ascribed to their Ministries,
Sub-Ministries, Departments or Provinces. Only the State is recognised as a juristic person;
all of its Ministries, Sub-Ministries, Departments or Provinces exercise powers for and on
behalf of the State, with the consequence therefore that these State agencies may sue and
be sued as natural persons. As these State agencies have no legal personality, any alteration
to them can simply be made through subordinate legislation to be enacted by the Executive

itself.

The absurdity inherent in the legal personality ascribed to State agencies in
Thailand in a fashion incompatible with the actuality elsewhere provides immediately practical
room for change. For this purpose, legal personality of Ministries, Sub-Ministries, Departments

or Changwad should be eliminated, which may be carried out into effect in 4 possible ways.
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Approach 1 : Recognising the State as a Juristic Person in addition to Legal

Personality of Existing State Agencies

According to this approach, the State needs to be recognised as a juristic person
while legal personality and structural entities of other State agencies remain intact. This
approach provides clarity to the entity of the State. In effect, it is widely recognised in public
law that the State is a legal person, but such recognition is found in no single law in Thailand
although all State agencies are an integral part of the State and exercise functions for and on
behalf of the State.

Recognition of the State as a legal person may sufficiently be made through an
enactment to that effect. Once the legal status of the State is so recognised, measures need
to be taken to cater for consequences of such recognition, such as the issues involving the

State becoming a party to a given transaction or the initiation of legal proceedings.

Approach 2 : Recognising only Ministries as Legal Persons and Eliminating

Legal Personality of State Agencies Lower in Rank than Ministries and of Changwad

This approach disregards a need to ascribe legal personality to the State. Rather,
it seeks to sort out legal personality of State agencies and suggests that Ministries retain their
status as juristic persons whilst legal personality of State agencies lower in rank than a

Ministry and of Changwad must entirely be eliminated.

The structural organisation of Ministries remain intact — there continue to be 20
ministries under the Act Organising Ministries, Sub-Ministries and Departments, B.E. 2545
(2002). However, their “department—based administration”” will be converted into the
“ministry-based administration”’ or, in other words, powers, duties, personnel management,
budgeting and property management will be transferred from Departments to Ministries,
provided that such functions and management may be performed by a given Department by
way of the responsible Ministry’s delegation of powers.

By reason that legal personality of a Ministry remains unchanged and that most
functions are centralised at the Ministry, there will be a significant increase in its missions,
which may in turn have an impact on its work efficiency. This difficulty may be curbed through
the mechanism of delegation of powers. However, the difficulty is not totally eviscerated as

long as the structure of the Ministry remains as before.

Eliminating Legal Personality of State Agencies and of Changwad &5
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Approach 3 : Recognising the State as a Legal Person and Eliminating Legal
Personality of Ministries, Sub-Ministries, Departments and Changwad whilst Retaining
Existing Law Relating to Personnel and Budgeting Management and Delegation of
Powers of State Agencies

Under this scheme, the State is not merely to be recognised as a legal person,
but Ministries, Sub-Ministries, Departments and Changwad will be deprived of their legal
personality. Only the State is, that is to say, ascribed legal personality whilst Ministries, Sub-
Ministries, Departments and Changwad will lose such status. Notwithstanding this change, the
law relating to personnel and budgeting management as well as delegation of powers will
undergo no change and remain department-based.

This approach is, however, faced with an important hurdle. Once the State is
recognised as the only legal person, then rights and functions which are connected with legal
personality of State agencies, such as the right to sue, become a contractual party or
possess property, need special treatment. To this end, measures will have to be formulated in

response to the ensuing difficulty.

Approach 4 : Recognising the State as a Legal Person and Eliminating Legal
Personality of Ministries, Sub-Ministries, Departments and Changwad on the basis of
Converting “Department-Based” Administration into “Ministry-Based Administration

This approach is aimed at putting an end to legal personality of all State agencies
and ascribing such a status only to the State. For this purpose, elimination of State agencies’
juridical personality should gradually be performed. At the initial stage, Ministries may remain
their entity as juristic persons whilst Sub-Ministries, Departments and Changwad lose such
status. The focus of public administration will also be shifted from the “department-based”
administration into the “ministry-based” administration. When time is more ripe, the legal
personality of Ministries is to be removed altogether. This approach appears most suited to
the environment in Thailand.

That having been said, the aforesaid change necessitates preparing several
pieces of new legislation or making amendment to existing laws, including the Act on the
Organisation of State Administration, B.E. 2534, the Act Organising Ministries, Sub-Ministries
and Departments, B.E. 2545 (2002), the Civil Service Organisation Act, B.E. 2535 (1992) and
the Budgetary Procedures Act, B.E. 2502 (1959). Although it is theoretically sound and yields

several advantages especially in terms of putting forth ease and effectiveness in bureaucratic

Eliminating Legal Personality of State Agencies and of Changwad &5
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reform in line with both domestic settings and global situations, it is fraught with many
difficulties as well. These include the lack of understanding of officials, legal problems
probably requiring amendment of the Constitution, the difficulty flowing from increased powers
in the hands of politicians (which in turn gives rise to greater arbitrariness), the difficulty
involving insecurity in governmental structures, etc. Preparedness in all aspects in response
to these hurdles is thus a matter of paramount importance. Besides, another caveat should
be expressed — the change will enable the Executive to have more powers which may be
prone to abuses. Mechanisms for efficient scrutiny of the exercise of the Government’s

powers must therefore be available and performed.

Eliminating Legal Personality of State Agencies and of Changwad &5
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